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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 34 
 
The tentative ruling will become the Court's ruling unless by 4:00 p.m. of the court day 
preceding the hearing, counsel or self-represented parties call the department rendering the 
decision to request argument and to specify what issues are to be argued. Calling counsel or 
self-represented parties requesting argument must advise all other affected counsel and 
self-represented parties by no later than 4:00 p.m. of his or her decision to appear and of 
the issues to be argued. Failure to timely advise the Court and counsel or self-represented 
parties will preclude any party from arguing the matter. (Local Rule 3.43(2) revised effective 
1/1/15) Note: In order to minimize the risk of miscommunication, Dept. 34 prefers and 
encourages fax or email notification to the department of the request to argue and 
specification of issues to be argued – with a strong preference for email notification.  
Dept. 34’s Fax Number is: 925-957-5912.  Dept. 34’s email address is: 
dept34@contracosta.courts.ca.gov.  Warning: this email address is not be used for any 
communication with the department except as expressly and specifically authorized by the 
court.  Any emails received in contravention of this order will be disregarded by the court 
and may subject the offending party to sanctions. 
 
Courtesy Copies at the Hearing and CourtCall Appearances 
If, in compliance with the Local Rules, argument is requested to contest a tentative ruling, 
parties are to appear personally in court and have ready to present to the court courtesy 
copies of any papers they intend to refer to during the hearing. Parties may appear via 
CourtCall on contested matters but on a “listen-only” basis unless otherwise specifically 
approved by the court in advance of the hearing. 

Submission of Orders After Hearing in Department 34 Cases 
The prevailing party must prepare an order after hearing in accordance with the 
requirements of CRC 3.1312. If the tentative ruling becomes the court’s ruling, a copy of the 
court’s tentative ruling must be attached to the proposed order when submitted to the 
court for issuance of the order. 

 
 1.  TIME:  9:00   CASE#: MSC13-02080 
CASE NAME: H.W.  vs.  MT DIABLO UNIFIED SCHOOL DISTRICT 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Appear.  Counsel to voir dire guardian ad litem. 
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 2.  TIME:  9:00   CASE#: MSC14-00500 
CASE NAME: CALDERON  vs.  COOK 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY SUSAN ALKADRI 
* TENTATIVE RULING: * 
 
Before the Court is a motion for summary judgment (“MSJ”) brought by defendant Susan 
Alkadri (“Alkadri”). The MSJ is opposed by plaintiff Alejandro Calderon (“Calderon”). The 
MSJ makes two separate arguments. First, it argues that because Calderon was aware of 
Alkadri’s identity before the original complaint was filed, Calderon’s amendment under Code 
of Civil Procedure (“CCP”) § 474 (“Doe Amendment”) does not relate back to the date of the 
filing of the original complaint. As a result, according to the MSJ, Calderon’s claims against 
Alkadri are barred by the relevant statutes of limitation. Second, the MSJ contends that 
Calderon’s negligence cause of action is barred because Calderon cannot establish 
causation. 

Relevant Procedural History 

The relevant procedural history is undisputed. On September 12, 2012, Calderon and 
Alkadri were involved in a multi-car accident on Interstate 80. Calderon filed this action on 
March 17, 2014, naming as defendants the Cooks. Alkadri was not a named defendant. 

On June 9, 2015, Calderon filed a Doe Amendment naming Alkadri as a defendant in this 
action. The parties appear to agree that unless the June 9, 2015 Doe Amendment relates 
back to the filing of the original complaint on March 17, 2014, then the action would be 
time-barred as against Alkadri. 

Doe Amendment Issue 

Section 437c(o)(1) of the CCP provides, in relevant part: 

A cause of action has no merit if one or more of the elements of the cause of 
action cannot be separately established, even if that element is separately 
pleaded. 

Section 437c(p)(2) provides, in relevant part: 

A defendant or cross-defendant has met his or her burden of showing that a 
cause of action has no merit if that party has shown that one or more 
elements of the cause of action, even if not separately pleaded, cannot be 
established, or that there is a complete defense to that cause of action. Once 
the defendant or cross-defendant has met that burden, the burden shifts to 
the plaintiff or cross-complainant to show that a triable issue of one or more 
material facts exists as to the cause of action or a defense thereto. The 
plaintiff or cross-complainant shall not rely upon the mere allegations or 
denials of its pleadings to show that a triable issue of material fact exists but, 
instead, shall set forth the specific facts showing that a triable issue of 
material fact exists as to that cause of action or a defense thereto. 

Here, the MSJ contends that there is a complete defense to the causes of action 
Calderon asserts against Alkadri: they are time-barred. To establish that defense, 
Alkadri was required to demonstrate that the June 9, 2015 Doe Amendment was 
somehow invalid. Alkadri has failed to carry this burden. The entire basis of the MSJ 
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in this regard was that Calderon was aware of Alkadri’s identity on March 17, 2014. 
Indeed, in reviewing the separate statement of undisputed facts submitted by Alkadri 
in support of the MSJ, those facts speak only to Calderon’s awareness of Alkadri’s 
identity. 

However, as Calderon points out in opposition, ignorance of a doe defendant’s 
identity is not the only basis on which a party may properly sue a doe defendant and 
subsequently amend to name a new party. Another basis on which a party may sue a 
doe defendant and subsequently amend the pleading to name the real party is being 
ignorant of the basis for that party’s potential liability. The MSJ utterly fails to 
address this aspect of doe amendment. See United Comm. Church v. Garcon (1991) 
231 Cal.App.3d 327, 335-337 (so-called “golden rule” of summary judgment: 
anything not in the separate statement does not exist for purposes of ruling on the 
motion). 

The evidence submitted in connection with the MSJ establishes (and Calderon 
concedes) that Calderon was aware of Alkadri’s identity on March 17, 2014. Plainly, 
this is insufficient for Alkadri to carry her burden of establishing a complete defense 
to the causes of action. At trial, Alkadri may be able to establish that the Doe 
Amendment in this case was improper for one or more reasons, and as a result, does 
not relate back to the date that the original complaint was filed. But the Court rules 
on the MSJ as it was brought, and demonstrating that Calderon was aware of 
Alkadri’s identity does not warrant summary judgment. 

On the ground that the action is time-barred, the MSJ is denied. 

Causation Issue 

The basis for the MSJ’s argument that Alkadri did not cause any of Calderon’s 
damages is the assertion that Calderon’s complaint alleges only that his damages 
were caused by the vehicle that collided with him, and that discovery has established 
that Alkadri did not collide with Calderon. But that is not what the complaint alleges. 
The complaint in this matter alleges that “defendants, and each of them” were 
negligent. And it certainly is possible that Alkadri’s conduct caused Calderon’s 
damages even though her vehicle never collided with his. In any event, “[w]hether a 
defendant’s conduct actually caused an injury is a question of fact that is ordinarily 
for the jury.” Raven H. v. Gamette (2007) 157 Cal.App.4th 1017, 1029. Here, the 
Court is confronted with the quintessence of a factual dispute. Calderon says 
Alkadri’s conduct was a substantial factor in causing his injuries. Alkadri says her 
conduct was not a substantial factor in causing Calderon’s damages. Alkadri adduces 
no evidence – other than to comment on the allegations in the complaint – that 
would warrant the Court finding that no reasonable jury could conclude that Alkadri’s 
conduct was a substantial factor in causing Calderon’s injuries. 

Because Alkadri fails to carry her burden to adduce evidence negating the element of 
causation, the MSJ is denied on this ground, as well. 
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 3.  TIME:  9:00   CASE#: MSC14-01232 
CASE NAME: TANG  vs.  SAUL & JASONS LLC 
HEARING ON WRIT OF ATTACHMENT 
FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
 
NOTE:  This tentative ruling was originally posted on March 17, 2016.  On March 18, 2016 
counsel appeared to argue.  The hearing was then continued to June 10, 2016 at 9:00 a.m. 
(The minutes of March 18 do not reflect the reason why the hearing was continued.)  
 
 Plaintiff’s application for a wit of attachment on the liquor license for the business 
known as Dan’s Irish Sports Bar located at 1524 Civic Drive, Walnut Creek, California 94596 
is GRANTED.  The amount to be secured is $198,000.  This represents credit for the 
payments conceded by plaintiff -- $400,000 on or before July 14, 2011 (see Tang Decl, ¶ 2) 
– plus $102,000 for 34 payments of $3,000 each month since June 2013.  (See Tallarico 
Decl, ¶ 10.)  This calculation does not reflect a final determination by the court about what 
is really owed. CCP § 484.100, 484.110.  The property to be attached is California 
Department of Alcoholic Beverage Control License number 516430.  This relief is conditioned 
on Plaintiff’s filing an undertaking in the initial amount of $10,000.00.  CCP § 489.220 (a).  
Plaintiff shall prepare a Right to Attach Order After Hearing and Order For Issuance of Writ 
of Attachment (Judicial Council Form AT-120) and submit it to opposing counsel for approval 
as to form in accordance with CRC 3.1312.  The basis for this ruling is as follows.   
 
 The court finds that (1) The claim upon which the attachment is based is one upon 
which an attachment may be issued; (2) The plaintiff has established the probable validity 
of the claim upon which the attachment is based; (3) The attachment is not sought for a 
purpose other than the recovery on the claim upon which the attachment is based; and (4) 
The amount to be secured by the attachment is greater than zero. CCP § 484.090.  
 
 Defendants have failed to provide any written evidence of the alleged oral 
modification, and have not provided proof of consideration for it either.   
 
 Further, the court is not persuaded that the attachment is being sought for an 
improper purpose.  Every attachment has the potential to harm the defendant’s business, 
but the Legislature has nevertheless authorized attachments for the protection of creditors.   
 
 Finally, the court cannot consider any setoff based upon the cross-complaint for 
misrepresentation because misrepresentation is not a claim upon which an attachment may 
be issued.  CCP § 483.015 (b)(2); 483.010 (a). 
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 4.  TIME:  9:00   CASE#: MSC14-02002 
CASE NAME: SILVA  vs.  ALAMO-LAFAYETTE CEMETERY 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY ALAMO-LAFAYETTE CEMETERY DISTRICT 
* TENTATIVE RULING: * 
 
 Defendants move for summary judgment or, in the alternative, summary 
adjudication, on the ground that no triable issue of material fact exists and Defendants are 
entitled to judgment as a matter of law.  (Code Civ. Pro. § 437c.)  The motion for summary 
judgment is denied.  The motions for summary adjudication as to the first, fourth, fifth, and 
seventh causes of action are denied.  The motions for summary adjudication as to the 
second, third, sixth, and eighth causes of action are granted.  
 
First Cause of Action (Summary Adjudication Denied).  It is an unlawful employment 
practice for an employer to discriminate against a person because of the person’s race, 
religious creed, color, national origin, ancestry, physical disability, mental disability, or 
medical condition.  (Gov. Code § 12940, subd. (a).)  California has adopted the United 
States Supreme Court’s three-stage McDonnell Douglas test for assessing discrimination 
claims.  (Guz v. Bechtel National, Inc. (2000) 24 Cal.4th 317, 354.) 
   

Plaintiff’s Prima Facie Showing.  “[T]he McDonnell Douglas test places on the plaintiff 
the initial burden to establish a prima facie case of discrimination.”  (Guz, 24 Cal.4th at p. 
354.)  To establish a prima facie showing of discrimination, Plaintiff must provide evidence 
that (1) he was a member of a protected class, (2) he was performing competently in the 
position he held, (3) he suffered an adverse employment action, and (4) some other 
circumstance suggests discriminatory motive.  (Id. at p. 355.) 

  
Defendants challenge Plaintiff’s prima facie showing, arguing that Plaintiff was not a 

member of a protected class because he was not “disabled” under the Fair Employment and 
Housing Act (“FEHA”).  In relevant part, FEHA defines “physical disability” as having any 
physiological condition affecting a major body system and limits a major life activity, such 
as working.  (Govt. Code § 12926, subd. (m).)  One may also maintain a “physical 
disability” claim on the basis of having a record or history of such condition that is known to 
the employer.  (Govt. Code § 12926, subd. (m)(3).) 

   
The undisputed material facts demonstrate that Plaintiff injured his foot/ankle while 

cutting down a tree at work.  (Defendants’ UMF, No. 33; Plaintiff’s UMF, No. 7.)  Plaintiff 
informed his supervisor that he fell from the ladder.  (Defendants’ UMF, No. 37-39.)  
Plaintiff was placed on medical leave for this injury from March 7, 2014 to March 19, 2014.  
(Defendants’ UMF, No. 47-48; Plaintiff’s UMF, No. 13.)  These facts support Plaintiff’s prima 
facie showing that he suffered from a known physical disability under FEHA. 

  
Defendant’s Legitimate, Nondiscriminatory Reasons.  If the plaintiff established a 

prima facie showing of discrimination, then “the burden shifts to the employer to rebut the 
presumption by producing admissible evidence, sufficient to ‘raise a genuine issue of fact’ 
and to ‘justify a judgment for the [employer],’ that its action was taken for a legitimate, 
nondiscriminatory reason.”  (Guz, 24 Cal.4th at p. 355-56 [citations omitted].)  “If the 
employer sustained this burden, the presumption of discrimination disappears.”  (Id. at 
p. 356.) 
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Defendants assert that, even if Plaintiff established a sufficient prima facie showing, 

they did not engage in discrimination because they disciplined and terminated Plaintiff for 
legitimate, nondiscriminatory reasons.  Defendants assert Plaintiff received nine verbal 
warnings between March 18, 2013 and March 4, 2014.  (Defendant’s DMF, No. 23-32.)  The 
“March 24th write-up” was for violation of the District’s safety policy regarding use of the 
ladder.  (Defendants’ UMF, No. 56-58.)  The “April 14th suspension write-up” was for three 
incidents that allegedly occurred after Plaintiff returned to work.  (Defendants’ DMF, No. 
61.)  The “April 17, 2014 termination” was for unsafe work conduct, failure to follow 
directions, and lack of communication and understanding.  (Defendants’ UMF, No. 63.)  
These facts demonstrate a showing that Defendants’ adverse employment actions were 
taken for legitimate, non-discriminatory reasons. 

 
 Plaintiff’s Burden to Establish Pretext.  If the plaintiff’s presumption of discrimination 

disappears, “[t]he plaintiff must then have the opportunity to attack the employer’s 
proffered reasons as pretexts for discrimination, or to offer any other evidence of 
discriminatory motive.”  (Guz, 24 Cal.4th at p. 356.)  “Pretext may … be inferred from the 
timing of the company's termination decision, by the identity of the person making the 
decision, and by the terminated employee's job performance before termination.”  (Nazir v. 
United Airlines, Inc. (2009) 178 Cal.App.4th 243, 271-272.) 

 
Plaintiff asserts that all stated reasons for the adverse employment actions were 

mere pretext for disability discrimination.  Plaintiff offers evidence that he received a 
positive one-year performance review on December 17, 2013.  (Defendant’s UMF, No. 16-
17.)  Plaintiff also offers that he was given a promotion and pay raise during his 
employment.  (Plaintiff’s Declaration, ¶ 4.)  Plaintiff disputes Defendant’s contentions that 
he received nine verbal warnings between March 18, 2013 and March 4, 2014.  (Defendant’s 
DMF, No. 23-32.)  Plaintiff also testified that Defendant Howard was angered that Plaintiff 
filed a worker’s compensation claim.  (Defendants’ UMF, No. 55.)  Plaintiff received his first 
write-up two business days after returning from medical leave, on March 24, 2014.  
(Defendants’ UMF, No. 56.)  Plaintiff denies that the safety violations included in the “March 
24th write-up” ever occurred.  (Defendant’s UMF, No. 64; Plaintiff’s Declaration, ¶ 13.)  
Plaintiff also denies that the alleged incidents included in the “April 14th suspension write-
up” ever occurred.  (Defendant’s UMF, No. 65-66; Plaintiff’s Declaration, ¶ 15-18.)  These 
facts demonstrate a triable issue of material fact as to whether Defendants’ stated reasons 
for the adverse employment actions were pretext for disability discrimination.  Defendant’s 
Motion for Summary Adjudication as to the first cause of action is denied. 

 
On May 13, 2016, the court continued this hearing so that Defendant may provide 

supplemental briefing contesting the tentative ruling as to this cause of action.  The court 
has received Defendant’s supplemental briefing and Plaintiff’s response.  The court has 
considered these filings and declines to change the tentative ruling set forth above.  In spite 
of Defendants’ position, the court finds that, based on Plaintiff’s offered evidence, a trier of 
fact could reasonably find that Defendants’ stated reasons for the adverse employment 
actions were pretext for disability discrimination.  
 
Second Cause of Action (Summary Adjudication Granted).  It is an unlawful 
employment practice “[f]or an employer … to fail to make reasonable accommodation for 
the known physical or mental disability of an applicant or employee.”  (Gov. Code § 12940, 
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subd. (m).)  Defendants move for summary adjudication as to the second cause of action 
for failure to accommodate on the ground that Plaintiff received all reasonable 
accommodations he required. 
 

The only accommodation Plaintiff required was leave to recover from his injury.  
(Defendant’s UMF, No. 305.)  Plaintiff was cleared to return to full duty with no restrictions 
on March 19, 2014.  (Defendants’ UMF, No. 306.)  Plaintiff returned to full duty on March 
20, 2014.  (Defendant’s UMF, No. 309.)  After returning, Defendants informed Plaintiff that 
he could take any additional time that he need to recover from his injury.  (Defendants’ 
UMF, No. 310-311.)  Plaintiff did not request or take the additional days off.  (Defendants’ 
UMF, No. 312.)  Plaintiff fails to demonstrate a triable issue of material fact as to  
Defendants’ failure to provide reasonable accommodations for Plaintiff’s injury.  Defendant’s 
Motion for Summary Adjudication as to the second cause of action is granted.  
 
Third Cause of Action (Summary Adjudication Granted).  It is an unlawful employment 
practice “[F]or an employer … to fail to engage in a timely, good faith, interactive process 
with the employee … to determine effective reasonable accommodations, if any, in response 
to a request for reasonable accommodation by an employee … with a known physical … 
disability or known medical condition.”  (Gov. Code § 12940, subd. (n).)  Defendants move 
for summary adjudication as to the third cause of action for failure to engage in the 
interactive process on the ground that Plaintiff received all reasonable accommodations he 
required. 
 
 For the same reasons supporting the grant of summary adjudication as to the second 
cause of action, Plaintiff fails to demonstrate a triable issue of material fact as Defendants’ 
failure to engage in the interactive process to determine reasonable accommodations for 
Plaintiff’s injury.  Defendant’s Motion for Summary Adjudication as to the third cause of 
action is granted.  
 
Fourth Cause of Action (Summary Adjudication Denied).  Defendants move for 
summary adjudication as to the fourth cause of action for violation of the California Family 
Rights Act (Govt. Code § 12945.2 [“CFRA”]) on the ground that Defendants do not qualify 
as an “employer” because they employ less than 50 employees.  
 
 Under CFRA, “employer” is defined as either “[a]ny person who directly employs 50 
or more persons to perform services for a wage or salary” or “[t]he state, and any political 
or civil subdivision of the state and cities.”  (Govt. Code § 12945.2, subd. (c).)  In relevant 
part, CFRA states, “it shall not be an unlawful employment practice for an employer to 
refuse to grant a request for family care and medical leave by an employee if the employer 
employs less than 50 employees within 75 miles of the worksite where that employee is 
employed.”  (Govt. Code § 12945.2, subd. (b).) 
 
 Assuming subdivision (b) applies regardless of Defendants’ potential status as a 
public entity, Defendants have failed to establish the exact number of persons employed at 
the time of the alleged CFRA violation.  Defendants ask the court to infer this number from 
references to specific employees involved in the instant litigation.  However, in ruling on this 
motion, the court must consider all evidence and inferences in a light most favorable to the 
non-moving party.  (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 843.)  Thus, 
Defendants have failed to meet their initial burden of proving that they are not covered 
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employers under CFRA.  The motion for summary adjudication as to the fourth cause of 
action is denied.  

On May 13, 2016, the court continued this hearing so that Defendant may provide 
supplemental briefing contesting the tentative ruling as to this cause of action.  The court 
has received Defendant’s supplemental briefing and Plaintiff’s response.  The court has 
considered these filings and declines to change the tentative ruling set forth above. In spite 
of Defendants’ position, the court finds that Defendant has failed to meet its initial burden of 
proving that they are not covered employers under CFRA.   
 
Fifth Cause of Action (Summary Adjudication Denied).  It is an unlawful employment 
practice for an employer to harass an employee because of race or national origin.  (Gov. 
Code § 12940, subd. (j).)  Defendants move for summary adjudication as to the fifth cause 
of action for harassment based on race and national origin on the ground that there is no 
evidence Defendants knew or should have known of the alleged harassment.  “Harassment 
of an employee … by an employee, other than an agent or supervisor, shall be unlawful if 
the entity, or its agents or supervisors, knows or should have known of this conduct and 
fails to take immediate and appropriate corrective action.”  (Ibid.) 
  
 A triable issue of material fact exists as to whether Plaintiff was harassed by his 
supervisors or other employees based on his race or national origin.  (Defendant’s DMF, No. 
328, 330, 331, 341; Plaintiff’s DMF, No. 29, 31.)  A triable issue of fact also exists as to 
whether Plaintiff’s supervisors knew or should have known about the harassment of Plaintiff 
by other employees.  (Defendant’s DMF, No. 328, 330, 331, 341; Plaintiff’s DMF, No. 29, 
31.)  The motion for summary adjudication as to the fifth cause of action is denied.   

 
On May 13, 2016, the court continued this hearing so that Defendant may provide 

supplemental briefing contesting the tentative ruling as to this cause of action.  The court 
has received Defendant’s supplemental briefing and Plaintiff’s response.  The court has 
considered these filings and declines to change the tentative ruling set forth above. In spite 
of Defendants’ position, the court finds that, based on Plaintiff’s offered evidence, a trier of 
fact could reasonably find that Plaintiff was harassed by his supervisors, or that Plaintiff’s 
supervisors knew or should have known that Plaintiff was harassed by other employees.  

 
Sixth Cause of Action (Summary Adjudication Granted).   
 
 Retaliation under FEHA.  Defendants move for summary adjudication as to the 
sixth cause of action for retaliation under FEHA on the ground that Plaintiff did not “oppose” 
any alleged FEHA violations, as required under Government Code section 12940, subdivision 
(h).  Defendants argue that Plaintiff’s request for medical leave was not a protected activity 
under this statute because the act did not constitute an opposition to any alleged FEHA 
violations.  It appears that Defendants are correct in asserting that requesting medical leave 
is not considered an opposition under subdivision (h).  However, under subdivision (m)(2), 
it is an unlawful employment practice “[f]or an employer [to] … retaliate or otherwise 
discriminate against a person for requesting accommodation under this subdivision, 
regardless of whether the request was granted.”  Plaintiff would not be required to “oppose” 
any alleged FEHA violations to prove retaliation under subdivision (m)(2).  Defendant also 
argues that Plaintiff’s FEHA retaliation claim is invalid under subdivision (m) because the 
subdivision was enacted after the commencement of this litigation and cannot be 
retroactively applied.   
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 Subdivision (m)(2) was added in an amendment to section 12940, effective January 
1, 2016.  (Stats. 2015, ch. 122, § 1(d), approved by Governor, July 16, 2015.)  Prior to this 
amendment, Rope v. Auto-Chlor System of Washington, Inc. (2013) 220 Cal.App.4th 635, 
held that a request for reasonable accommodations did not constitute a protected activity 
for purposes of FEHA retaliation claims.  In enacting this amendment, the Legislature found, 
“Notwithstanding any interpretation of this issue in Rope … , the Legislature intends (1) to 
make clear that a request for reasonable accommodation on the basis of religion or disability 
is a protected activity, and (2) by enacting paragraph (2) of subdivision (m) … , to provide 
protection against retaliation when an individual makes a request for reasonable 
accommodation under these sections, regardless of whether the request was granted.  With 
the exception of its holding on this issue, Rope … remains good law.”  (Stats. 2015, ch. 122, 
§ 1(d), approved by Governor, July 16, 2015.)  
  
 “A statute that merely clarifies, rather than changes, existing law is properly applied 
to transactions predating its enactment.”  (Carter v. California Dept. of Veterans Affairs 
(2006) 38 Cal.4th 914, 922.)  “However, a statute might not apply retroactively when it 
substantially changes the legal consequences of past actions, or upsets expectations based 
in prior law.”  (Ibid.) Here, the addition of subdivision (m) did not clarify existing law 
regarding oppositions stated in subdivision (h).  Instead, subdivision (m) made the act of 
requesting a reasonable accommodation a protected activity for the purposes of FEHA 
retaliation claims.  Subdivision (m)(2) changes existing law regarding protected activities 
under FEHA retaliation claims, and thus, cannot be retroactively applied to actions predating 
its enactment.  As such, the court declines to retroactively apply subdivision (m)(2) to the 
instant case. 
 
 Without subdivision (m)(2), Plaintiff must rely on subdivision (h) to prove his FEHA 
retaliation claim.  It is an unlawful employment practice “[f]or any employer, labor 
organization, employment agency, or person to discharge, expel, or otherwise discriminate 
against any person because the person has opposed any practices forbidden under this part 
or because the person has filed a complaint, testified, or assisted in any proceeding under 
this part.”  (Gov. Code § 12940, subd. (h).)  Plaintiff fails to establish a triable issue of fact 
as to whether he “opposed” any alleged FEHA violations leading to the claimed retaliation. 
 
 Retaliation under Labor Code section 98.6.  “A person shall not discharge an 
employee or in any manner discriminate, retaliate, or take any adverse action against any 
employee or applicant for employment because the employee or applicant … made a written 
or oral complaint that he or she is owed unpaid wages…”  (Lab. Code § 98.6, subd. (a).)  
Defendants argue that Plaintiff was not retaliated against in violation of Labor Code § 98.6 
because he never made a written or oral complaint that he was owed unpaid wages.  There 
is no triable issue of fact as to whether Plaintiff complained that he did not receive his full 
wages, which lead to the claimed retaliation.  (Defendant’s UMF, No. 284.) 
   
 Thus, the motion for summary adjudication as to the sixth cause of action is granted.  

On May 13, 2016, the court continued this hearing so that Plaintiff may provide 
supplemental briefing contesting the tentative ruling as to this cause of action.  The court 
has received Plaintiff’s supplemental briefing and Defendant’s response.  The court has 
considered these filings and declines to change the tentative ruling set forth above. In spite 
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of Plaintiff’s position, the court finds that Government Code section 12940, subdivision (m) 
changes, rather than clarifies, existing FEHA retaliation law, and thus, may not be 
retroactively applied in this case.  
 
Seventh Cause of Action (Summary Adjudication Denied).  Defendants move for 
summary adjudication as to the seventh cause of action for wrongful termination under 
FEHA on the ground that Plaintiff never “opposed” the alleged FEHA violations, leading to 
such wrongful termination, as required under Government Code section 12940, subdivision 
(h).  However, Plaintiff’s cause of action appears to be alleged as a wrongful termination in 
violation of Government Code section 12940, subdivision (a).  Under subdivision (a), it is 
unlawful for an employer to discharge a person from employment because of the person’s 
race, religious creed, color, national origin, ancestry, physical disability, mental disability, or 
medical condition.  (Gov. Code § 12940, subd. (a).)  Plaintiff is not required to “oppose” any 
alleged FEHA violations to prove wrongful termination under this subdivision.  Thus, 
Defendants’ motion for summary adjudication as the seventh cause of action is denied.  

 
On May 13, 2016, the court continued this hearing so that Defendant may provide 

supplemental briefing contesting the tentative ruling as to this cause of action.  The court 
has received Defendant’s supplemental briefing and Plaintiff’s response.  The court has 
considered these filings and declines to change the tentative ruling set forth above. In spite 
of Defendants’ position, the court finds that, based on Plaintiff’s offered evidence, a trier of 
fact could reasonably find that Defendants’ stated reasons for the adverse employment 
actions were pretext for wrongful termination under FEHA.  
 
Eighth Cause of Action (Summary Adjudication Granted).  “An employer shall 
indemnify his or her employee for all necessary expenditures or losses incurred by the 
employee in direct consequence of the discharge of his or her duties, or of his or her 
obedience to the directions of the employer, even though unlawful, unless the employee, at 
the time of obeying the directions, believed them to be unlawful.”  (Lab. Code § 2802, subd. 
(a).)  Defendants move for summary adjudication as the eighth cause of action for failure to 
reimburse on the ground that Plaintiff admits he received all work-related reimbursements 
during his employment at the District. 
  
 Plaintiff admits that there are no expense reimbursements he feels he was owed 
when he stopped working for Defendants.  (Defendants’ UMF, No. 355.)  Plaintiff’s 
Opposition fails to further address this cause of action.  Accordingly, Plaintiff fails to 
establish a triable issue of fact as to whether he was owed for any expenditures or losses 
under Labor Code section 2802.  The motion for summary adjudication as to the eighth 
cause of action is granted.  

Defendants’ Objections: 
  

1. Overruled.  
2. Overruled.  
3. Sustained.  
4. Overruled.  
5. Overruled.  
6. Sustained as to last sentence.  Overruled as to the rest.  
7. Sustained as to last sentence.  Overruled as to the rest. 
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8. Sustained as to “as instructed by Howard.”  Overruled as to the rest. 
9. Sustained as to “Howard specifically instructed me to use this ladder in violation of 

policy.”  Overruled as to the rest. 
10. Sustained as to last sentence.  Overruled as to the rest. 
11. Overruled.  
12. Overruled.  
13. Sustained. 

 

  
 5.  TIME:  9:00   CASE#: MSC15-00390 
CASE NAME: NICORA  vs.  FRASER 
HEARING ON MOTION FOR JUDGMENT ON THE 1st Amended CROSS-COMPLAINT 
FILED BY NICHOLAS NICORA, NIC NOK, LLC, GARY NEGHERBON 
* TENTATIVE RULING: * 
 
 The motion for judgment on the pleadings filed by cross-defendants Nicholas Nicora, 
Nic Nok, LLC, and Gary Negherbon as to the First Amended Cross-Complaint (“FACC”) is 
GRANTED in part and DENIED in part.  Leave to amend is DENIED unless expressly stated 
otherwise below.   The court does not believe that any further motions for judgment on the 
pleadings will be necessary or appropriate.  Should any such motions be filed, however, the 
court in its discretion requires the parties to comply with CCP § 430.41.  The basis for this 
ruling is as follows.  
 
 For purposes of this motion only, the court takes judicial notice of the fact that Nic 
Nok was formed on July 1, 2014. 
 

First Cause of Action, Breach of Oral Agreement: 
 
 Cross-defendants Negherbon and Nic Nok move for judgment on the pleadings as to 
this cause of action.  The motion is GRANTED without leave to amend as to both of these 
cross-defendants.  The court rejects the three arguments made by the Frasers.   
 

First, the FACC alleges that the contract was breached in May 2014.  (¶ 14.)  It 
alleges that Nic Nok was not even formed until July 2014.  It does not allege that Nic Nok or 
Negherbon assumed the duties under the contract even if it alleges they succeeded to the 
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assets of Nicora’s business, “Gourmet Poppers.”  (See ¶ 5, 10, 18.)  A buyer of or investor 
in a company does not necessarily assume the company’s liabilities.  See Ray v. Alad Corp. 
(1977) 19 Cal.3d 22, 27; CC § 1457, 1458.   

 
Second the Frasers have not established that a ratification theory is tenable.  

Ratification is “the voluntary election to adopt in some manner as his own an act which was 
purportedly done on his behalf by another person . . .”  Rakestraw v. Rodrigues (1972) 8 
Cal.3d 67, 73.  Nicora was not purporting to act on behalf of Negherbon or Nic Nok when 
Nicora made the agreement in February 2014.   See Jones v. Bank of America Nat'l Trust & 
Sav. Association (1942) 49 Cal.App.2d 115, 122.   The Frasers have not cited any legal 
authority which holds that someone who was not a principal of an agent when the agent 
made a contract can be bound by ratification.  See Bloom v. Coates (1923) 190 Cal. 458, 
464.   

 
Third, the court rejects the Frasers claim that Nic Nok may not argue it was not a 

party to the contract when it has sued the Frasers for breach of that very same contract.  
This argument is based on a mistaken premise.  Nic Nok has not sued for breach of the 
contract.   Paragraph 51 of the complaint alleges that Gourmet Poppers was the party to the 
contract. (See also ¶ 16.)  It is the plaintiff claiming damages.  (¶ 55.)   Paragraph 3 of the 
complaint alleges that Gourmet Poppers is the fictitious business name for plaintiff Nicora 
only.  
 
 Second Cause of Action, Breach of Implied Covenant of Good Faith and Fair 
Dealing: 
 

All three cross-defendants move for judgment on the pleadings as to this cause of 
action.  The motion is GRANTED without leave to amend as to all three cross-defendants for 
the reasons stated above and because, as to cross-defendant Nicora, the FACC fails to 
allege anything other than breach of the express promises in the agreement.   

 
Third Cause of Action, Common Count: 

 
 All three cross-defendants move for judgment on the pleadings as to this cause of 
action.  The motion is GRANTED as to cross-defendants Negherbon and Nic Nok without 
leave to amend and DENIED as to cross-defendant Nicora.  
 

Fourth Cause of Action, Constructive Trust: 
 
All three cross-defendants move for judgment on the pleadings as to this cause of 

action.  The motion is DENIED as to all moving parties.  A constructive trust is an equitable 
remedy to prevent unjust enrichment and to prevent a person from taking advantage of his 
or her own wrongdoing.  Burlesci v. Petersen (1998) 68 Cal.App.4th 1062, 1067; 
Communist Party v. 522 Valencia, Inc. (1995) 35 Cal.App.4th 980, 990.  A constructive 
trust may be imposed in practically any case in which there has been a wrongful acquisition 
or detention of property to which another is entitled.  Burlesci v. Petersen, supra.  A 
plaintiff's cause of action for a constructive trust is not based on the establishment of a 
trust, but consists of the fraud, breach of fiduciary duty, or other act of the defendant that 
entitles the plaintiff to some relief.  Olson v. Toy (1996) 46 Cal. App. 4th 818, 823.  The 
cross-plaint states a cause of action to impose a constructive trust based upon the alleged 
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wrongful acquisition or detention by cross-defendants of cross-complainants’ property.   
 

Fifth Cause of Action, Unjust Enrichment: 
 
The motion is DENIED as to all three moving cross-defendants for the reasons stated 

above regarding the Fourth Cause of Action.   
 
 Sixth Cause of Action, Intentional Misrepresentation: 
 

The Sixth Cause of Action is stated only against cross-defendant Nicora and only he 
has filed the motion.  The motion is GRANTED without leave to amend except pursuant to 
CCP § 473.  Despite being warned about the need for particularity in pleading 
misrepresentation, the Frasers have filed an amended cross-complaint that is still too 
vague.  It is insufficiently specific about where and when the oral representations were 
made.  It also alleges written representations without attaching the writings or specifically 
identifying the writings or the misrepresentations they contain. 
 
 Seventh Cause of Action, Negligent Misrepresentation: 
 
 The motion is GRANTED as to the only moving cross-defendant, Nicora,  
without leave to amend on the basis of Tarmann v. State Farm Mut. Auto. Ins. Co. (1991) 2 
Cal.App.4th 153, 159.  Cross-complainants’ attempt to characterize the promises about 
future performance as representations of past or existing fact fails.  The allegations to that 
effect are conclusions and are undercut by the facts actually pleaded.   
 
 Eighth Cause of Action, Intentional Concealment: 
 
 The motion is GRANTED as to the only moving cross-defendant, Nicora, 
without leave to amend.  This cause of action is superfluous.  Cross-complainants fail to 
demonstrate any difference between this cause of action and the Sixth Cause of Action, that 
is, between a promise made without the intent to perform it and concealment of the intent 
not to perform.  See Outboard Marine Corp. v. Superior Court (1975) 52 Cal.App.3d 30, 37.   
 
 Ninth Cause of Action, Negligent Concealment: 
 
 The motion is GRANTED as to the only moving cross-defendant, Nicora, 
without leave to amend.  This cause of action, for concealment, substantially overlaps with 
the cause of action for promissory fraud.  The conduct involved in each cause of action is 
much the same – making a promise with no intention of performing it; or failing to disclose 
that lack of intention.  While the term “negligent concealment” does appear in the cases, 
including in the case cited by the Frasers, Doe v. Sup. Ct. (2015) 237 Cal.App.4th 239, the 
Frasers have not cited a case that squarely holds California recognizes a cause of action for 
negligent concealment.  The court is doubtful that such a cause of action exists for the same 
reasons argued by cross-defendants and discussed in Tarmann, supra.  See also CACI 1901.  
It is hard to imagine how one conceals something negligently.  By its very nature 
concealment is an intentional act.  One either intends to hide something or one does not.    
 

Tenth Cause of Action, Conversion: 
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All three cross-defendants move for judgment on the pleadings as to this cause of 
action.  The motion is DENIED as to all moving parties.  The cause of action now contains 
the necessary allegations.  There is no requirement of specific pleading as to conversion.  
Also, Ccross-complainants are entitled to plead alternative theories.   
 

Eleventh Cause of Action, Infringement of Title: 
 
All three cross-defendants move for judgment on the pleadings as to this cause of 

action.  The motion is DENIED as to all moving parties.  The Frasers have now alleged that 
the protected mark is a “service” mark, in other words a mark used to designate a unique 
service rather than a unique product.  While cross-defendants argue to the contrary, that it 
is a trademark, that factual issue and the legal consequences flowing from the resolution of 
that issue will have to be decided at summary judgment or trial and not on this motion. 
 

Twelfth Cause of Action, Intentional Interference with Contract: 
 
The motion is DENIED as to the only moving cross-defendant, Negherbon.  The 

allegations are sufficient, and Negherbon was not a party to the contract.   
 
 Thirteenth Cause of Action, Intentional Interference with Prospective 

Economic Relations: 
 
The motion is GRANTED as to the only moving cross-defendant, Negherbon, without 

leave to amend except pursuant to CCP § 473.  The FACC fails to describe actions that are 
wrongful by some legal measure other than the fact of the interference itself.  Della Penna 
v. Toyota Motor Sales, U.S.A., Inc. (1995) 11 Cal.4th 376, 393.  Also, the Frasers fail to 
demonstrate that this is a proper cause of action for disruption of the venture agreement 
between themselves and Nicora.  On the facts pleaded, if Negherbon committed a tort at all, 
it was interference with the Frasers’ contract with Nicora, not with the Frasers’ prospective 
economic relations with Nicora.   
 

Fourteenth Cause of Action, Negligent Interference with Prospective 
Economic Relations: 

 
The motion is GRANTED as to the only moving cross-defendant, Negherbon, without 

leave to amend except pursuant to CCP § 473 for the reasons stated above. 
 
Fifteenth Cause of Action, Conspiracy: 
 
All three cross-defendants move for judgment on the pleadings as to this cause of 

action.  The motion is DENIED as to all moving parties.  Reading the FACC liberally, the 
court construes this to be a cause of action for conspiracy to commit the tort of conversion. 

 
Sixteenth Cause of Action, Unfair Competition: 
 

All three cross-defendants move for judgment on the pleadings as to this cause of action.   
The motion is DENIED as to all moving parties.  A claim for unfair competition may be 
brought by one business competitor against another. See Law Offices of Mathew Higbee v. 
Expungement Assistance Services (2013) 214 Cal.App.4th 544, 561; Saunders v. Superior 
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Court (1994) 27 Cal.App.4th 832. 
 
 

  
 6.  TIME:  9:00   CASE#: MSC15-00390 
CASE NAME: NICORA  vs.  FRASER 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear – CourtCall OK for CMC only. 

  
 7.  TIME:  9:00   CASE#: MSC15-01142 
CASE NAME: FAGORALA  vs.  ALVERNAZ 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of FAGORALA 
FILED BY NATIONSTAR MORTGAGE LLC 
* TENTATIVE RULING: * 
 
 
Defendant Nationstar Mortgage LLC’s general demurrer to each cause of action within the 
Verified First Amended Complaint is sustained without leave to amend.  (Code Civ. Proc., § 
430.10, subd. (e).)   

 
As an initial matter, the Court takes judicial notice of: (1) Contra Costa Case Number C10-
00222, U.S. District Court Case Number 4:10-cv-01528-PJH; (2) Bankruptcy Petition 10-
46369; (3) San Mateo Case Number CIV507832, Contra Costa Case Number C12-00519; 
(4) Bankruptcy Petition 11-71454; (5) Contra Costa Case Number C12-00279; and (6) 
Contra Costa Case Number C14-00498, Court of Appeal Case Number A144807. (Evid. 
Code, section 452(d); See, Artucovich v. Arizmendiz (1967) 256 Cal.App.2d 130,133 
[holding that where a prior case has been called to the attention of the court, the court may 
take judicial notice of the action.])  
 
The tenets of res judicata prescribe the preclusive effect of a prior final judgment on the 
merits. (Mycogen Corp. v. Monsanto Co. (2002) 28 Cal.4th 888, 896 (Mycogen).) The 
doctrine has two distinct aspects: claim preclusion and issue preclusion. (Alpha Mechanical, 
Heating & Air Conditioning, Inc. v. Travelers Casualty & Surety Co. of America (2005) 133 
Cal.App.4th 1319, 1326 (Alpha Mechanical).) Claim preclusion, often referred to as res 
judicata, provides that “a valid, final judgment on the merits precludes parties or their 
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privies from relitigating the same ‘cause of action’ in a subsequent suit.” (Le Parc 
Community Assn. v. Workers' Comp. Appeals Bd. (2003) 110 Cal.App.4th 1161, 1169.) 
Issue preclusion, or collateral estoppel, “‘precludes relitigation of issues argued and decided 
in prior proceedings.’” (Mycogen, supra, 28 Cal.4th at p. 896, quoting Lucido v. Superior 
Court (1990) 51 Cal.3d 335, 341.) Application of the doctrine of res judicata “is intended to 
preserve the integrity of the judicial system, promote judicial economy, and protect litigants 
from harassment by vexatious litigation.” (Vandenberg v. Superior Court (1999) 21 Cal.4th 
815, 829.) It “rests upon the sound policy of limiting litigation by preventing a party who 
has had one fair adversary hearing on an issue from again drawing it into controversy and 
subjecting the other party to further expense in its reexamination.” (In re Crow (1971) 4 
Cal.3d 613, 622–623; see Alpha Mechanical, supra, 133 Cal.App.4th at p. 1327.) Whether 
the doctrine of res judicata applies in a particular case is a question of law. (Noble v. Draper 
(2008) 160 Cal.App.4th 1, 10.) (See, City of Oakland v. Oakland Police & Fire Retirement 
System (2014) 224 Cal. App. 4th 210, 227-228.) (See also, Rynsburger v. Dairymen's 
Fertilizer Cooperative, Inc. (1968) 266 Cal.App.2d 269, 278 [Rule of res judicata should not 
be defeated by minor differences of form, parties, or allegations, when these are contrived 
only to obscure the real purpose—a second trial on the same cause between the same 
parties].) 
 
Plaintiff’s Opposition to this demurrer appears to address the application of res judicata to 
the Pittsburg Unlawful Detainer action, PS14-0389, which was affirmed on appeal on June 
23, 2015 (case number N14-1900.) However, it appears to the Court that the present 
motion is based on the application of res judicata to the four prior civil actions filed by 
Plaintiff in, or transferred to, this court. The dismissal of Plaintiff’s fourth action was affirmed 
by the First District Court of Appeal, Division Three, on March 29, 2016. (Case Number 
A144807.) 
 
Defendant’s opposed Request for Judicial Notice is granted. 
 
Exs 1-13. Pursuant to Evid. Code, sections 452(c) and (h), courts have taken judicial notice 
not only of the existence and recordation of recorded documents but also of a variety of 
matters that can be deduced from the documents. (Fontenot v Wells Fargo Bank (2011) 198 
Cal. App. 4th 256, 265.) (See also, Scott v. JPMorgan Chase Bank, N.A. (3/18/13) 214 Cal. 
App. 4th 743.)  
 
Exs 14-42. Evid. Code, section 452(d) [court records.] 
 
 
The action is dismissed, with Judgment for Defendant. Defendant shall prepare a proposed 
judgment of dismissal with prejudice that is separate from any formal order on the 
demurrer.   
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 8.  TIME:  9:00   CASE#: MSC15-01142 
CASE NAME: FAGORALA  vs.  ALVERNAZ 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of FAGORALA 
FILED BY ALVERNAZ ENTERPRISES, LLC, ALVERNAZ PARTNERS, LLC 
* TENTATIVE RULING: * 
 
Defendants Alvernaz Enterprises LLC and Alvernaz Partners LLC’s general demurrer to each 
cause of action within the Verified First Amended Complaint is sustained without leave to 
amend.  (Code Civ. Proc., § 430.10, subd. (e).)   

 
As an initial matter, the Court takes judicial notice of: (1) Contra Costa Case Number PS15-
0698; (2) Contra Costa Case Number PS15-1066; and (3) Bankruptcy Petition 15-43787. 
(Evid. Code, section 452(d); See, Artucovich v. Arizmendiz (1967) 256 Cal.App.2d 130,133 
[holding that where a prior case has been called to the attention of the court, the court may 
take judicial notice of the action.])  
 
The tenets of res judicata prescribe the preclusive effect of a prior final judgment on the 
merits. (Mycogen Corp. v. Monsanto Co. (2002) 28 Cal.4th 888, 896 (Mycogen).) The 
doctrine has two distinct aspects: claim preclusion and issue preclusion. (Alpha Mechanical, 
Heating & Air Conditioning, Inc. v. Travelers Casualty & Surety Co. of America (2005) 133 
Cal.App.4th 1319, 1326 (Alpha Mechanical).) Claim preclusion, often referred to as res 
judicata, provides that “a valid, final judgment on the merits precludes parties or their 
privies from relitigating the same ‘cause of action’ in a subsequent suit.” (Le Parc 
Community Assn. v. Workers' Comp. Appeals Bd. (2003) 110 Cal.App.4th 1161, 1169.) 
Issue preclusion, or collateral estoppel, “‘precludes relitigation of issues argued and decided 
in prior proceedings.’ ” (Mycogen, supra, 28 Cal.4th at p. 896, quoting Lucido v. Superior 
Court (1990) 51 Cal.3d 335, 341.) Application of the doctrine of res judicata “is intended to 
preserve the integrity of the judicial system, promote judicial economy, and protect litigants 
from harassment by vexatious litigation.” (Vandenberg v. Superior Court (1999) 21 Cal.4th 
815, 829.) It “rests upon the sound policy of limiting litigation by preventing a party who 
has had one fair adversary hearing on an issue from again drawing it into controversy and 
subjecting the other party to further expense in its reexamination.” (In re Crow (1971) 4 
Cal.3d 613, 622–623; see Alpha Mechanical, supra, 133 Cal.App.4th at p. 1327.) Whether 
the doctrine of res judicata applies in a particular case is a question of law. (Noble v. Draper 
(2008) 160 Cal.App.4th 1, 10.) (See, City of Oakland v. Oakland Police & Fire Retirement 
System (2014) 224 Cal. App. 4th 210, 227-228.) (See also, Rynsburger v. Dairymen's 
Fertilizer Cooperative, Inc. (1968) 266 Cal.App.2d 269, 278 [Rule of res judicata should not 
be defeated by minor differences of form, parties, or allegations, when these are contrived 
only to obscure the real purpose—a second trial on the same cause between the same 
parties].) 
 

Pursuant to CCP § 1161a(b)(3), title to the subject property is in issue to the extent 
that the plaintiff must prove that a sale was held in compliance with Civil Code § 2924, and 
that title under such sale was duly perfected. (See, Evans v. Superior Court (1977) 67 Cal. 
App. 3d 162, 169; Vella v. Hudgins (1977) 20 Cal. 3d 251, 255 [subsequent fraud or quiet 
title suits founded upon allegations of irregularity in a trustee's sale are barred by the prior 
unlawful detainer judgment.] See also, Freeze v. Salot (1954) 122 Cal.App.2d 561, 566 [the 
trustee’s property was sold under a deed of trust, and a successor to the purchaser obtained 
an unlawful detainer judgment by default against the trustor in the municipal court.  The 
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trustor then sued to set aside the trustee's sale. The court held that all matters concerning 
the validity of the sale and title of the purchaser were in issue in the municipal court action 
and concluded by the prior judgment.] Title was an issue in both unlawful detainer action 
PS15-0698 and PS15-1066, prosecuted by Alvernaz. [RJN, Exs M-R.] 

 
 
 
In his Order dated January 14, 2016, Bankruptcy Judge Roger Efremsky ordered that 

the automatic bankruptcy stay was never in effect as to Alvernaz, as “Fagorala has no 
legal/and or possessory right to the Real Property.” [RJN, Ex T.] On February 4, 2016, Judge 
Efremsky issued an Amended Order. This Order affirmed that Fagorala has no legal/and or 
possessory right to the Real Property. [RJN, Ex U.] 

 
Plaintiff’s Opposition to this demurrer appears to address an entirely different 

Complaint. For example, Plaintiff argues the merits of a “presale injunction”, whereas the 
subject property was sold at a foreclosure sale in August 2011. The Court notes that the 
moving parties played no part in this foreclosure sale. The Grant Deed by which Nationstar 
conveyed its interest in the subject property to Alvarnaz Enterprises, LLC was recorded on 
May 26, 2015. 

 
Defendants’ opposed Request for Judicial Notice is granted. 
 
Exs A-E, K-L. Pursuant to Evid. Code, sections 452(c) and (h), courts have taken judicial 
notice not only of the existence and recordation of recorded documents but also of a variety 
of matters that can be deduced from the documents. (Fontenot v Wells Fargo Bank (2011) 
198 Cal. App. 4th 256, 265.) (See also, Scott v. JPMorgan Chase Bank, N.A. (3/18/13) 214 
Cal. App. 4th 743.)  
 
Exs G-J, M-U. Evid. Code, section 452(d) [court records.] 
 
 
The action is dismissed, with Judgment for Defendants. Defendants shall prepare a proposed 
judgment of dismissal with prejudice that is separate from any formal order on the 
demurrer.   
 
  
 9.  TIME:  9:00   CASE#: MSC15-01142 
CASE NAME: FAGORALA  vs.  ALVERNAZ 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to June 17, 2016 at 9:00 a.m. 
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10.  TIME:  9:00   CASE#: MSC15-01551 
CASE NAME: SMOOKLER  vs.  LONE TREE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of SMOOKLER 
FILED BY ERIC JAMES SMITH M.D. 
* TENTATIVE RULING: * 
 
Continued to June 24, 2016 at 9:00 a.m. 

  
11.  TIME:  9:00   CASE#: MSC15-01551 
CASE NAME: SMOOKLER  vs.  LONE TREE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of SMOOKLER 
FILED BY ODYSSEY HEALTHCARE OPERATING A, LP 
* TENTATIVE RULING: * 
 
Continued to June 24, 2016 at 9:00 a.m. 

  
12.  TIME:  9:00   CASE#: MSC15-01551 
CASE NAME: SMOOKLER  vs.  LONE TREE 
HEARING ON MOTION TO STRIKE PUNITIVE DAMAGES, RESTITUTION 
FILED BY ERIC JAMES SMITH M.D. 
* TENTATIVE RULING: * 
 
Continued to June 24, 2016 at 9:00 a.m. 

  
13.  TIME:  9:00   CASE#: MSC15-01551 
CASE NAME: SMOOKLER  vs.  LONE TREE 
HEARING ON MOTION TO STRIKE PORTIONS OF PLAINTIFFS' 1st Amended 
COMPLAINT 
FILED BY ODYSSEY HEALTHCARE OPERATING A, LP 
* TENTATIVE RULING: * 
 
Continued to June 24, 2016 at 9:00 a.m. 
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14.  TIME:  9:00   CASE#: MSC15-01920 
CASE NAME: CYTOSPORT  vs.  POMS & ASSOCIATES 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of CYTOSPORT, INC. 
FILED BY POMS & ASSOCIATES INSURANCE BROKERS, LLC 
* TENTATIVE RULING: * 
 
 

Defendant’s demurrer is OVERRULED.  Defendant shall file and serve its Answer on 
or before June 24, 2016.  The basis for this ruling is as follows.   

 
Pursuant to defendant’s unopposed Request for Judicial Notice filed April 25, 2016, 

the court takes judicial notice that Exhibit A to Exhibit 1 of the Request for Judicial Notice is 
a Letter of Intent dated May 18, 2015, signed by representatives of plaintiff and defendant; 
of the terms of that Letter of Intent; and that the Letter of Intent was nonbinding.    

 
The court must overrule a demurrer if a complaint states a valid cause of action on 

any legal theory.  Larson v. UHS of Rancho Springs, Inc. (2014) 230 Cal. App. 4th 336, 342; 
see also Gressley v. Williams (1961) 193 Cal.App.2d 636, 639.  The FAC alleges valid causes 
of action on at least two theories:  (1) that defendant falsely promised it would sell the 
personal property for $200,000; and (2) that defendant falsely represented on June 2, 2015 
that the lease termination and Rent Differential issues had been worked out.  (FAC, ¶ 9, 
14.) 

 
Regarding the first theory, implicit in the promise to sell the personal property for 

$200,000 was an implicit representation that defendant owned the property that it promised 
to sell.  The FAC alleges that this implicit representation was false because defendant did 
not own the personal property; that plaintiff relied on the representation by selling its own 
furniture; and that plaintiff was damaged when defendant called off the transaction.  If 
defendant never owned the personal property one may infer that it never intended to sell it.  
Whether plaintiff justifiably relied on a promise that was made only in a non-binding May 
18, 2015 Letter of Intent but was later confirmed by a Bill of Sale of the personal property 
on July 8, 2015 will be for summary judgment or trial.  Except in the rare case where the 
undisputed facts leave no room for a reasonable difference of opinion, the question of 
whether a plaintiff's reliance is reasonable is a question of fact.  Thrifty Payless, Inc. v. The 
Americana at Brand, LLC (2013) 218 Cal.App.4th 1230, 1239. 

 
Regarding the second theory, in April 2015 plaintiff had demanded that defendant 

terminate or assign its lease (rather than enter into a sublease), and pay all of the Rent 
Differential in one lump sum (rather than only in payments, over time).   The parties 
indicated their intent to abide by these demands on May 18, 2015 when they signed the 
Letter of Intent.  Defendant recanted on May 21, 2015.  (¶8, 11, 12.)  After plaintiff insisted 
that these terms nevertheless be followed, defendant said on June 2, 2015 that it and the 
landlord had “reached agreement on the Rent Differential and lease termination issues.”  (¶ 
14.)  The FAC then alleges that in reliance on this June 2, 2015 representation and on the 
receipt on June 11, 2015 of a draft lease between itself and the landlord, plaintiff terminated 
its existing lease on June 16, 2016 and agreed to pay a lease termination fee in excess of 
$1 million.  It also sold the personal property it owned at its existing premises.  (¶ 15.)  
Further, on July 14, 2015 defendant’s agent told plaintiff that the final documents would be 
forthcoming in the next day or two.  (¶ 18.)  In reliance on and after this, plaintiff hired 
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professional movers and notified its customers of its impending move.  (¶ 19.)  The FAC 
further alleges that plaintiff was damaged by doing so.  (¶ 27.)  Whether taking these steps 
was reasonable in light of all of the negotiations between the parties between April and July 
14, 2015, the lack of a signed lease, and the size, technical requirements, and timeframe of 
plaintiff’s move will again be for summary judgment or trial. 

 
As for supplying information requested in the court’s last order, while the FAC does 

not allege the specific date that plaintiff began notifying its customers of its impending 
move, the FAC does allege in the new paragraph 19 that this occurred after defendant made 
the July 14, 2015 representations.  (¶ 18, 19.)   
 

  
15.  TIME:  9:00   CASE#: MSC15-01920 
CASE NAME: CYTOSPORT  vs.  POMS & ASSOCIATES 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear.  CourtCall OK for CMC only. 

  
16.  TIME:  9:00   CASE#: MSL06-00419 
CASE NAME: FIRESIDE BANK  vs.  CORTES 
HEARING ON MOTION TO VACATE RENEWAL OF JUDGMENT ENTERED ON 3/19/15 
FILED BY FIDEL CORTES 
* TENTATIVE RULING: * 
 
Denied without prejudice – there appears to be no proof of service of this motion on file.  

  
17.  TIME:  9:00   CASE#: MSL13-02982 
CASE NAME: CAPITAL ONE  vs.  HUYNH 
HEARING ON MOTION FOR JUDGMENT PURSUANT TO STIPULATION 
FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
Vacated at the request of the moving party (letter of June 8, 2016).  
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18.  TIME:  9:00   CASE#: MSL14-02342 
CASE NAME: LVNV  vs.  RAYMOND 
HEARING ON MOTION FOR ENTRY OF JUDGMENT PURSUANT TO STIPULATION 
FILED BY LVNV FUNDING LLC 
* TENTATIVE RULING: * 
 
There being no opposition, the motion is granted.  Form of order and proposed judgment to 
be submitted to the court by prevailing party.  Total amount of judgment to be $2,631.76, 
as requested in moving papers.  

  
19.  TIME:  9:00   CASE#: MSL14-02570 
CASE NAME: BLAKESLEE  vs.  GARY 
HEARING ON MOTION TO CHANGE VENUE 
FILED BY ROBERT BLAKESLEE 
* TENTATIVE RULING: * 
 

There being no opposition, the motion to change venue is granted. Moving party to pay all 
transfer fees and comply with all applicable time deadlines.  

.  
  
20.  TIME:  9:00   CASE#: MSL15-02990 
CASE NAME: STATE FARM  vs.  ALLEN 
HEARING ON MOTION TO SET ASIDE ENTRY OF DEFAULT CCP 473.5 
FILED BY LATASHA ALLEN 
* TENTATIVE RULING: * 
 
Default is set aside as it appears from defendant’s declaration and supplemental declaration 
that she was not properly served. Answer and cross-complaint (if any) are to be filed and 
served on or before June 20, 2016. 

  
21.  TIME:  9:00   CASE#: MSL15-02990 
CASE NAME: STATE FARM  vs.  ALLEN 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear.  CourtCall OK for CMC only. 
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22.  TIME:  9:00   CASE#: MSN13-1922 
CASE NAME: CITY ARMS  vs.  CITY OF PLEASANT HILL 
HEARING ON MOTION FOR ATTORNEYS FEES 
FILED BY CITY ARMS EAST, LLC, THE NATIONAL SHOOTING SPORTS FOUNDATION 
* TENTATIVE RULING: * 
 
Vacated per stipulation of counsel.  Case management conference is hereby set for 
September 7, 2016 at 9:00 a.m.  (CourtCall appearances will be acceptable.) 
 
 

  
23.  TIME:  9:00   CASE#: MSN16-0839 
CASE NAME: FLORES  vs.  RIOS 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Appear.  Counsel to voir dire guardian ad litem. 
 
 
  
24.  TIME: 10:00   CASE#: MS16-0289 
CASE NAME: VASONA  vs.  CABRERA 
SPECIAL SET HEARING ON: JURY TRIAL SET BY COURT 
* TENTATIVE RULING: * 
 
Vacated.  

  
25.  TIME: 10:00   CASE#: MSL15-01280 
CASE NAME: AMERICAN EXPRESS  vs.  DOUGLAS 
COURT TRIAL - SHORT CAUSE / 001 DAY(S) 
* TENTATIVE RULING: * 
 
Continued to September 23, 2016 at 10:00 a.m. 
 
 

ADD-ON 
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26.  TIME: 9:01  CASE#: MSC12-02000 
CASE NAME: HOSPODKA  vs.  J. ROCKCLIFF, INC. 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY ZETROC, INC., PEGGY CORTEZ, J. ROCKCLIFF, INC. 
* TENTATIVE RULING: * 
 
Defendants J. Rockcliff, Inc., Peggy Cortez, and Zetroc Inc.’s motion for summary judgment 
is denied.    

 “The motion for summary judgment shall be granted if all the papers submitted show 
that there is no triable issue as to any material fact and that the moving party is entitled to 
a judgment as a matter of law.” Cal. Code Civ. Proc. § 437c(c).  The party moving for 
summary judgment carries both the burden of persuasion and the burden of production of 
evidence.  Evid. Code §500; Aguilar v. Atlantic Richfield Co. (2001) 25 Cal. 4th 826, 850.  

  A defendant moving for summary judgment bears the burden of proving one or more 
elements of the cause of action cannot be established or there is a complete defense to that 
cause of action.  Atlantic Richfield Co. (2001) 25 Cal. 4th 826, 850.  A defendant moving for 
summary judgment bears the burden of proving one or more elements of the cause of 
action cannot be established or there is a complete defense to that cause of action.  Atlantic 
Richfield Co. (2001) 25 Cal. 4th 826, 850.     

Defendants have not met their burden of demonstrating there are no triable issues of 
material fact and that they are entitled to judgment as a matter of law.   

 

As to the motion for summary adjudication of issues, the motion is granted in part 
and denied in part. 

 As to Issue No. 1 (1st Cause of Action for Breach of Contract), the motion 
for summary adjudication is denied.  Defendants move for summary adjudication of this 
cause of action on the ground Plaintiff cannot establish Rockcliff breached the Independent 
Contractors Agreement.  According to Defendants, the unambiguous language in Section 8.3 
of the Independent Contractors Agreement provides the broker may withhold total 
compensation if there is a dispute between Contractor and one or more licensees.   

 Defendants have not submitted any undisputed facts showing Plaintiff and Cortez, 
the other licensee, had a dispute(s) prior to Defendant broker invoking its right under 
Section 8.3. Defendants UMF Nos. 30 and 31 are void of facts showing such dispute.  
Hospodka declares she never was apprised of any such dispute.  (Hospodka, Decl., ¶59; 
PUMF 3, 7.)   

 Moreover, Cortez, whom Plaintiff allegedly was in dispute with, testified during her 
deposition that she received a commission on the sale of 3511 Country Club Place and on 
the sale of 120 Alamo Springs.  (Beaudoin Decl., Exh. 31, Cortez Deposition, 55:9-23.) 
(PUMF 7, p.41.)   So, this is evidence that Rockcliff did not withhold total compensation.  An 
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inference can be drawn that the broker may have been withholding Plaintiff’s compensation 
for some reason other than its right to do so under Section 8.3. 

 Plaintiff also asserts Cortez was paid a commission on 54 Red Fir. (Plaintiff’s 
Supplement Undisputed Material Fact 3, p.39).     

  Plaintiff has met her burden of submitting evidence that raises a triable issue of fact 
as to whether Defendant breached the ICA and Referral Fees Agreement by withholding her 
compensation. 

 

 As to Issue No. 2 (2nd Cause of Action for Declaratory Relief (Against 
Rockcliff)), Plaintiff dismissed this cause of action with prejudice on May 19, 2016. 

 

 As to Issue No. 3 (3rd C/A—Intentional Misrepresentation/Concealment 
(Against Cortez and Rockcliff), the motion for summary adjudication is granted.  
Defendant moves for summary adjudication of this cause of action on the ground Plaintiff 
cannot establish the element of justifiable reliance.  The mere assertion of “reliance” is 
insufficient.  The plaintiff must allege the specifics of his or her reliance on the 
misrepresentation to show a bona fide claim of actual reliance.  Cadlo v. Owens-Illinois, Inc. 
(2004) 125 Cal.App.4th 513, 519.  

 Here, Plaintiff has no allegations relating to what she did in reliance upon the 
purported misrepresentation or on the purported concealment.  “The plaintiff must allege 
actions, as distinguished from unspoken and unrecorded thoughts and decisions, that would 
indicate that the plaintiff actually relied on the misrepresentations.” Small v. Fritz 
Companies, Inc. (2003) 30 Cal.4th 167, 184.     

 “ ‘[A]ctual reliance occurs when a misrepresentation is  ‘an immediate cause of [a 
plaintiff's] conduct, which alters his legal relations,’ and  when, absent such representation,’ 
the plaintiff” “would not, in all reasonable probability, have entered into the contract or 
other transaction.’ [Citation]”  Beckwith v. Dahl (2012) 205 Cal.App.4th 1039, 1062-1063.    

  To meet her burden, Plaintiff submits evidence that shows why she was relying on 
receipt of the commission or referral fees, but she does not submit any evidence showing 
that she changed her position in reliance on the misrepresentation.  She has not submitted 
any evidence that raises a triable issue of fact as to her “actual reliance.” 

  In her Opposition, Plaintiff argued Defendants treated the motion as if it were a 
demurrer. "[A] defendant's motion for summary judgment 'necessarily includes a test of the 
sufficiency of the complaint …”  Hansra v. Superior Court (1992) 7 Cal.App.4th 630, 638-
639.   “[W]here the defendant asserts a failure of the complaint to state a cause of action, 
the summary adjudication motion is tantamount to a motion for judgment on the pleadings. 
[Citations.]” Sequoia Ins. Co. v. Superior Court (1993) 13 Cal.App.4th 1472, 1478.  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   34 
HEARING DATE:   06/10/16 

 
 

- 26 - 

 “If defendants are correct, then adjudication in their favor must follow as a matter of 
law, and we need not reach the question whether plaintiff's opposition to the motion raises a 
triable issue of fact. [Citations.]”  Id.   “Where a complaint does not state a cognizable 
claim, it is not necessary to proceed to the second step, since a defendant has no 
obligation to present evidence to negate a legally inadequate claim.  Hansra v. Superior 
Court (1992) 7 Cal.App.4th 630, 638-639.   

  

 As to the Issue No. 4 (4th C/A—Conversion (Against Cortez, Zetroc, and 
Rockcliff), the motion for summary adjudication is denied.  

 Defendants move for summary adjudication on the ground the undisputed evidence 
shows that under the ICA, Rockcliff had the right to withhold payment to Plaintiff and that 
Plaintiff had no right to the money allegedly converted.   

 “‘To establish a conversion, plaintiff must establish an actual interference with his 
ownership or right of possession. . . . Where plaintiff neither has title to the property alleged 
to have been converted, nor possession thereof, he cannot maintain an action for 
conversion.’” Moore v. Regents of University of California (1990) 51 Cal.3d 120, 136. 

 As to Defendants’ argument Plaintiff had no right to the commission under Section 
8.3 of the ICA, see discussion under Issue No. 1.   

 There is no factual dispute that Plaintiff had a contractual right to the referral fees in 
question.  To state a cause of action for conversion, “A party need only allege it is ‘entitled 
to immediate possession at the time of conversion. [Citations.]’   However, a mere 
contractual right of payment, without more, will not suffice.”  Farmers Ins. Exchange v. 
Zerin (1997) 53 Cal.App.4th 445, 452.   

 Defendant has not established, as a matter of law, Plaintiff had “no more than a 
contractual right” to payment.  Here, Plaintiff has alleged entitlement to a portion of the 
commission actually paid to Rockcliff, which Rockcliff is exercising dominion and control 
over. (Fourth Amended Complaint, ¶¶38, 39.) Plaintiff has alleged more than a contractual 
right.  See Sanowicz v.   Sanowicz v. Bacal (2015) 234 Cal.App.4th 1027, 1042.  (The court 
notes neither party cited this case, which is factually similar to the case at bar.  That case 
involved commission sharing agreements between real estate agents.) 

 Defendants have not met their burden of establishing there are no triable issues of 
material fact as to whether Plaintiff had a right to possession of her contracted portion of 
the commission paid out to Rockcliff.  

  

 As to Issue No. 5 (5th C/A—Breach Of Contract (Against Rockcliff) 
(Blackhawk Drive)), the motion for summary adjudication is denied.  Defendant 
moves for summary judgment on the ground Rockcliff received no commission on the sale 
of Blackhawk Drive property.  Therefore, no commission was owed to Plaintiff.  Defendant 
Rockcliff has met its initial burden of production establishing a prima facie showing that 
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there are no triable issues of fact as to whether Rockcliff received a commission on the 
Blackhawk Drive property, but Plaintiff submitted evidence that raises a triable issue of fact 
as to whether Defendant received a commission.  The following evidence supports 
Defendants’ initial burden: 

1. Cortez Declaration states, “Because of the exclusion in the Listing Agreement, 
Rockcliff agreed it was not entitled to receive a commission and obtained a release of 
liability in exchange for agreement to honor the exclusion in the Listing Agreement.”  
(¶19.)  She also states no commission was paid to Rockcliff and she received no 
commission. (¶20.) 

2. Scott Rindner’s (former owner of Blackhawk Drive property) Declaration—He declares 
that at the time they entered into the listing agreement, they made it clear that if 
Buyers (the Bansals) bought the property, neither Rockcliff nor Ms. Cortez would 
receive a commission because the Bansals were their friends. (¶3.) Rindner attaches 
to his declaration, The Residential Purchase Agreement as Exh. B to his declaration. 
It states that the Buyer was to take over the existing financing with Chase, 
previously with Washington Mutual in the amount of $3,563,226.02.”  Addendum 
Number One to the RPA states, “Buyer and Seller warrant and represent that they 
have no obligation to pay a real estate commission to any realtor or broker for this 
transaction.”   

3. HUD-1form (copy is attached to Beaudoin Decl., Exh. 23)   Under the heading “Total 
Real Estate Broker Fees” the Rockcliff’s name appears, but no amount. 

4. Dr. Bansal’s (Purchaser) Deposition testimony (Exh. 3 to Index of Evidence) He 
testified that no commission payments were made to Cortez, Rockcliff or Zetroc.  
(Bansal Depo. 60:2-61:4) (UMF No. 43 and corresponding evidence).  

 

To raise a triable issue of fact, Plaintiff submitted the following evidence. 

1. Vance Smith’s (Rockcliff’s Person Most Knowledgeable) deposition testimony.  He 
testified that he knew of no sales over $1M where Rockcliff did not receive a 
commission.  (Beaudoin Decl., Exh. 34, Smith Depo., 60:4-21.) 

2. MLS Listing indicating Cortez and Rockcliff sold the property.  (Beaudoin Decl., Exh. 
22) The MLS lists the sold price as “0.” 

3. Gillette Decl., ¶25 (Expert witness) 
4. Vance Smith Deposition testimony.  (Beaudoin Decl., Exh. 34, Smith Depo., 60:15-

21.) * Page 45 of the deposition is cited by Plaintiff, but is not included in Exh. 34.  
 According to Plaintiff, the missing portion of Smith’s testimony indicates 
Rockcliff took credit for the sale of Blackhawk on the MLS, to “pump up its sales 
numbers,” even though it did not get a commission. 

 

5. Plaintiff’s UMF No. 37-40 and corresponding evidence, show the buyers paid the 
sellers $600,000 outside of escrow to pay off non-bank liens, totaling $6300.  
Plaintiff asserts there is a factual question as to whether any of the $600,000 was 
paid as commission.   
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6. Plaintiff’s UMF No. 42 and corresponding evidence—Neither the Rindners nor the 
Bansals ever claimed wrongdoing on the part of Rockcliff and its agents regarding 
the Blackhawk transaction.  Plaintiffs asserts there was no reason for the Blackhawk 
Settlement, which raises a question of fact as the necessity of a settlement 
agreement.   Cortez testified the release of liability was in exchange for agreement 
to honor the exclusion in the Listing Agreement.  (Cortez Decl. ¶20) 

7. Plaintiff declares the exclusion agreement was not part of the listing agreement 
when she signed it.  (Hospodka Decl., ¶45.) 

  

 In reviewing the papers for summary judgment, the court must “construe the moving 
party's affidavits strictly, construe the opponent's affidavits liberally, and resolve doubts 
about the propriety of granting the motion in favor of the party opposing it.”  Szadolci v. 
Hollywood Park Operating Co. (1993) 14 Cal.App.4th 16, 19.   If there is a single issue of 
material fact, the motion for summary judgment must be denied. Versa Tech., Inc. v. 
Sup.Ct. (Motsinger) (1978) 78 CA3d 237, 240.    

 Plaintiff’s evidence raises a triable issue of fact as to whether Rockcliff was paid a 
commission on the sale of the Blackhawk property. 

 

 As to Issue No. 6, (6th C/A Intentional Misrepresentation/Concealment 
(Against Cortez and Rockcliff) is denied. Defendants move for summary adjudication on 
the ground the undisputed evidence shows that the alleged misrepresentation was, in fact, 
the truth and Plaintiff cannot establish the elements of her cause of action. Defendants 
assert they received no commission from the sale of the Blackhawk property, therefore the 
alleged misrepresentation was in fact “true.” 

  "In general, to establish a cause of action for fraud or deceit plaintiff must prove 
that a material representation was made; that it was false; that defendants knew it to be 
untrue or did not have sufficient knowledge to warrant a belief that it was true; that it was 
made with an intent to induce plaintiff to act in reliance thereon; that plaintiff reasonably 
believed it to be true; that it was relied on by plaintiff; and that plaintiff suffered damage 
thereby." Nathanson v. Murphy (1955) 132 Cal.App.2d 363, 367.   

 Defendants have not met the burden of showing the nonexistence of any triable issue 
of material fact regarding the commission paid on the Blackhawk property.  Aguilar v. 
Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.  While Defendant produced evidence 
showing no commission was paid for the Blackhawk Drive property, Plaintiff produced 
evidence that raises a triable issue of fact as to whether a commission was paid. 

 See discussion under Issue No. 5. 

  

 As to Issue No. 7 (7th C/A--Declaratory Relief (Against Rockliff), the cause 
of action was dismissed with prejudice on May 19, 2016. 
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 As to Issue No. 8 (8th C/A—Intentional Interference with Contract (Against 
Cortez and Zetroc), the motion for summary adjudication is denied.  Defendants 
failed to meet their burden of demonstrating there are no triable issues of material fact. 

 A stranger to a contract may be liable in tort for "intentionally interfering with the 
performance of the contract. The elements which a plaintiff must plead to state the cause of 
action for intentional interference with contractual relations are (1) a valid contract between 
plaintiff and a third party; (2) defendant's knowledge of this contract; (3) defendant's 
intentional acts designed to induce a breach or disruption of the contractual relationship; (4) 
actual breach or disruption of the contractual relationship; and (5) resulting damage. Pacific 
Gas & Electric Co. v. Bear Stearns & Co. (1990) 50 Cal.3d 1118, 1126. 

 Defendants move for summary adjudication on the ground Plaintiff cannot establish 
actual breach or disruption of the contractual relationship between Plaintiff and Rockcliff 
because Rockcliff had no obligation to pay Plaintiff a commission on the sale of the 
Blackhawk property.  The court has found there are triable issues of fact as to whether 
Defendant Rockcliff received a commission.  See discussion above. 

 As to Defendants’ argument that they were not strangers to the contract between 
Plaintiff and Rockcliff, Defendant offered no evidence that Zetroc was an agent of Rockcliff.  

 

 As to Issue No. 9 (9th C/A—Breach of Covenant of Good Faith and Fair 
Dealing (Against Rockcliff), the motion for summary adjudication is denied.  
Defendant has not met its burden of establishing there are no triable issues of fact as to 
whether it breached the covenant of good faith and fair dealing by foregoing the commission 
on the sale of the Blackhawk property.  

  “The covenant of good faith and fair dealing was developed in the contract arena and 
is aimed at making effective the agreement's promises.” Foley v. Interactive Data Corp. 
(1988) 47 Cal.3d 654, 683. “The covenant is designed to effectuate the intentions and 
reasonable expectations of parties reflected by mutual promises within the contract.” 
Slivinsky v. Watkins-Johnson Co. (1990) 221 Cal.App.3d 799, 806.   “The issue of whether 
the implied covenant of good faith and fair dealing has been breached is ordinarily ‘a 
question of fact unless only one inference [can] be drawn from the evidence.’ [Citation.]”  
Hicks v. E. T. Legg & Assocs. (2001) 89 Cal.App.4th 496, 509. 

  There is a question of fact as to whether Rockcliff acted in a reasonable manner in 
failing to pursue a potential commission at the time of entering into the listing agreement.     
(PUMF 36.)  As to Section 8.5(c) of the ICA, it states, “Broker is under no obligation to 
pursue collection of compensation from any person or entity responsible for payment.”  The 
terms refers to “collection.” This express term does not necessarily conflict with Defendant’s 
obligation to deal fairly with the contractor under the contract. 
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As to Issue No. 10, (5th-9th Causes of Action Are Time-Barred under the 
Applicable Statute of Limitations), the motion for summary adjudication is denied. 

 “The burden on a defendant moving for summary judgment based upon the assertion 
of an affirmative defense is [different] than the burden to show [that] one or more elements 
of the plaintiff's cause of action cannot be established. Instead of merely submitting 
evidence to negate a single element of the plaintiff's cause of action, or offering evidence 
such as vague or insufficient discovery responses that the plaintiff does not have evidence 
to create an issue of fact as to one or more elements of his or her case… ' the defendant has 
the initial burden to show that undisputed facts support each element of the affirmative 
defense' . . . . If the defendant does not meet this burden, the motion must be denied."  
Consumer Cause, Inc. v. Smilecare (2001) 91 Cal.App.4th 454, 467-468.    

  Defendants have not met their burden of establishing every element of this 
affirmative defense.  The court takes judicial notice of it ruling on the issue on December 
19, 2014.  Plaintiff admits that she was aware the property closed escrow on March 5, 2010, 
but asserts her manager, Mr. Murray told her there was no commission.  (Hospodka Decl., 
52-53.)  It was not until she received the HUD-1 in March 2014.  The report indicated a 
commission had been paid, but the amount was left blank.  

 There are triable issue of fact as to whether the statute of limitations was equitably 
tolled.  There are questions of fact as to whether Plaintiff knew or should have discovered 
the facts earlier, which gave rise to her cause of action.     

   

 As to Issue No. 11 (Plaintiff Cannot Recover on Referral Agreement Because 
She Had Left Rockcliff), the motion for summary adjudication is denied.   

 There is a triable issue of fact as to whether Plaintiff “ended” the relationship with 
Rockcliff when she moved from the area, such that Defendant was not obligated to pay the 
referral fees pursuant to the Referral Agreement.   

  Plaintiff submitted evidence that raises a triable issue of fact as to whether 
Defendant’s obligation to pay the referral fees under the Agreement was extinguished by 
Plaintiff’s moving away and Defendants’ re-listing of the property.  Plaintiff’s expert witness 
testimony indicates that the customs and practice of the industry was to pay the referral 
fee.  (Declaration of Patty Gillette, ¶18)    

 

A) Evidentiary Issues. 

Defendants’ Request for Judicial Notice in Support of MSJ 

Defendants request the court to take judicial notice of the following: 

1. Exhibit 9—Order Authorizing Employment of Real Estate Broker (Bankruptcy 

Court.) 
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2. Exhibit 10—Order Approving Motion to Sell (Bankruptcy Court) 

3. Exhibit 11—Plaintiff’s Complaint, filed on August 20, 2012 

4. Exhibit 12—First Amended Complaint 

5. Exhibit 13—Second Amended Complaint 

6. Exhibit 14—Third Amended Complaint 

7. Exhibit 15—Fourth Amended Complaint 

8. Exhibit 16—Declaration of Dena Hospodka in Suppport of Motion for Leave to file 

SAC 

 The court takes judicial notice of the numbers 1 and 2 (Exhibits 9 and 10, 
Defendant’s Index of Evidence).  As to the remainder, the court may take judicial notice of 
the existence of these documents. 

 

Defendants’ Objection to Evidence 

 Cal. Code of Civil Procedure 437c(q) provides: In granting or denying a motion for 
summary judgment or summary adjudication, the court need rule only on those objections 
to evidence that it deems material to its disposition of the motion. Objections to evidence 
that are not ruled on for purposes of the motion shall be preserved for appellate review. 
  

Objections to Dena Hospodka’s Declaration 

1. Objection No. 1—Sustained--Hearsay 

2. Objection No. 4—Sustained. Speculation. 

3. Objection No. 11—Sustained in part. Lack personal knowledge.  

4. Objection No. 13—Sustained in part. Lack of personal knowledge. Line14-15 

overruled. 

5. Objection No. 16—Sustained. Hearsay 

6. Objection No. 21-22—Sustained. Lack of personal knowledge 

7. Objection No. 33—Sustained. Lack of personal knowledge 

8. Objection No. 35—Sustained. Lay opinion. 

9. Objection No. 38—Sustained. Conclusion of fact. 

10. Objection No. 41—Sustained. Irrelevant. 

11. Objection No. 42—Sustained in part. Sustained as to Lines 5-8. Irrelevant. 
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12.  All other objections overruled.  

 

Objections to Declaration of Gerald Beaudoin  

1. Objections overruled. 

Objections to Declaration of Patty Gillette  

1. Objection No. 83—Sustained. Legal conclusion. 

2. Objection No. 84—Sustained.  

3. Objection No. 85—Overruled. 

Objections to Fernando De La Rosa 

 See CCP §473c(q) 

Objections to Declarations of Catherine Hadsell 

 See CCP §473c(q) 

  

Plaintiff’s Request for Judicial Notice in Support of Opposition 

1. Register of Actions (US Bankruptcy Court proceedings related to Peter and Pauline 

Lay) 

2. Supplemental Declaration of Vance Smith 

3. Order authorizing Employment of Real Estate Broker (Bankruptcy Court 

4. Declaration of Peggy Cortez 

5. Motion to Sell Property (Bankruptcy Court) 

6. Order approving Motion (Bankruptcy Court) 

7. Order dismissing Chapter 11 Bankruptcy case 

8. Tentative Ruling (Demurrer to TAC) 

9. Declaration of Dena Hospodka (Opposition to Motion to Strike) 

 The court takes judicial notice of Nos. 1, 3, 6, 7, and 8.  As to the remainder, the 
court can only take judicial notice of the existence of these documents. 

 

Plaintiff’s Objection to Evidence 

 Plaintiff’s Objection to Declaration of Scott Rindner. 
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Objections Nos. 1-5, 7, 9-11, 13-15 Overruled.  Plaintiff’s objections goes to weight and 
credibility, not admissibility. 

Objection No. 6--Overruled. 

 Objection No. 8—Sustained. Irrelevant 

Objection No. 12—Sustained.  Lack of personal knowledge  

 

ADD-ON 

27.  TIME: 9:02  CASE#: MSC14-01979 
CASE NAME: LODGEPOLE  vs.  KATS 
HEARING ON MOTION FOR SANCTIONS PURSUANT TO CCP 128(A), 2023.010, 
2023.030 
FILED BY LODGEPOLE INVESTMENTS, LLC, LODGEPOLE FUND NO.1, LLC 
* TENTATIVE RULING: * 
 
NOTE:  This tentative ruling was originally posted on Thursday, June 2, 2016. No request 
for argument was made by any of the parties, timely or otherwise.  Accordingly, this 
tentative ruling will be the final ruling of the court on this motion.  

 
 
Plaintiffs’ Motion for Sanctions Pursuant to CCP § 128(a), 2023.010, 2023.030, and 2023.40 
is DENIED.    

 
 It seems to the court that many, although not necessarily all, of the documents Mr. 
Barsky may have given to defendants would probably have been discoverable in this case 
anyway, had defendants requested them from plaintiffs directly.  That defendants may have 
produced the documents back to plaintiffs without redaction is not a significant problem 
until or unless someone attempts to file such unredacted documents in the court’s file.  So 
far no one has seen the documents but defendants and plaintiffs.  The court gives 
permission for plaintiffs to designate those documents as Confidential or ‘attorney eyes only’ 
and to subject  them to Protective Order entered in this case.  Plaintiffs are also free to seek 
an order from the bankruptcy court that Barsky is violating that court’s order and, if so, to 
prevent any further violations by him. 
 
 Were it interpreting the provisions of the settlement agreement, this court would 
conclude that Barsky agreed to keep confidential specified documents relating to plaintiffs 
and that Barsky could nevertheless use Confidential Information to the extent necessary to 
pursue or defend an action to which he was a party, not to pursue or defend an action to 
which his parents were a party.   Further, this court would be concerned if defendants’ 
attorneys were personally involved in causing or encouraging a violation of the settlement 
agreement, but it has no satisfactory proof of such involvement.  That being said, the 
parties and their attorneys are now aware of this court’s interpretation of the settlement 
agreement should this issue arise again regarding any conduct after the date of this order. 
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 As for the claim of unwarranted annoyance, embarrassment, or oppression, the court 
observes that parties commonly ask their opponents for documents they already have.  If it 
is oppressive, it is an oppressive tool available to both parties.   The Legislature recognizes 
that all discovery is burdensome.  It therefore provides remedies only to prohibit 
unwarranted annoyance, embarrassment and oppression.  See CCP § 2031.060 (b).  
Requesting documents of which one already has copies through another source is a means 
of verifying the completeness of document productions and spotting any alteration of 
documents.   
 
 All requests for monetary sanctions are DENIED.  However, the court encourages 
better cooperation between the parties concerning discovery in the future, including give-
and-take meet and confer attempts, hopefully involving telephone calls or face-to-face 
meetings rather than just solely letters. 

ADD-ON 

28.  TIME: 9:02  CASE#: MSC14-01979 
CASE NAME: LODGEPOLE  vs.  KATS 
HEARING ON MOTION FOR SANCTIONS PURSUANT TO CCP 128.5 
FILED BY LODGEPOLE INVESTMENTS, LLC, LODGEPOLE FUND NO.1, LLC 
* TENTATIVE RULING: * 
 
[NOTE:  This tentative ruling was originally posted on Thursday, June 2, 2016. Defendants 
requested argument to take place the next morning, Friday, June 3, 2016. However, the 
hearing had to be postponed until tomorrow, Friday, June 10, 2016, because defendants 
wanted a court reporter but failed to make timely arrangements for a court reporter to be 
present.  As a consequence, the court will consider additional monetary sanctions at 
tomorrow’s hearing.  The court also notes that in their request for argument, defendants did 
not specify the issues to be argued with any degree of particularity, as is required. 
Defendants’ counsel were advised of this in court on June 3, 2016. Nevertheless, the court 
will hear arguments by defendants tomorrow on this tentative ruling, provided, however, 
that the court receives via email, no later than 4 p.m. today, June 9, 2016, a precise 
statement of the issues to be argued (with copy sent to opposing counsel). 
 
 
  Plaintiffs’ Motion to Strike the Cross-Complaint and for an award of attorney’s fees 
pursuant to CCP § 128.7 is GRANTED to the extent described below.  The court imposes the 
following sanctions under CCP § 128.7:  (1) The cross-complaint shall be and hereby is 
stricken.  Leave to amend is DENIED except pursuant to a motion under CCP § 473, as 
described below.  Defendants have not demonstrated how they could successfully amend 
the cross-complaint to allege a theory of equitable indemnity based upon their theory that 
Margaret Taylor as plaintiffs’ manager was the agent of plaintiffs’ members.  McMartin v. 
Children’s Institute International (1989) 212 Cal.App.3d 1393, 1408; (2) Cypress LLP and 
attorney Nabil L. Abu-Assal are jointly and severally ordered to pay $750 to the court and 
$7,500 to plaintiffs.  The court finds that these amounts are necessary to deter repetition of 
this conduct and that the latter figure represents a portion of the reasonable attorney’s fees 
incurred by plaintiffs in filing this motion.  The attorney’s fees awarded do not include any 
amounts related to plaintiffs’ unsuccessful application for a TRO to prevent service of the 
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cross-complaint.  All sums must be paid to the appropriate parties on or before July 1, 2017.  
If defendants file an appeal or a writ regarding this order, any time between the filing of 
that proceeding and the Court of Appeal’s decision on it extends the deadline by a 
corresponding number of days.  In view of this ruling, the court does not find it necessary to 
rule on whether the motion should also be granted under CCP § 128.5.  The basis for this 
order is as follows.   

 By filing a pleading an attorney is certifying that “all of the following conditions are 
met:  (1) It is not being presented primarily for an improper purpose, such as to harass or 
to cause unnecessary delay or needless increase in the cost of litigation.  (2) The claims, 
defenses, and other legal contentions therein are warranted by existing law or by a 
nonfrivolous argument for the extension, modification, or reversal of existing law or the 
establishment of new law.  (3) The allegations and other factual contentions have 
evidentiary support or, if specifically so identified, are likely to have evidentiary support 
after a reasonable opportunity for further investigation or discovery. (4) The denials of 
factual contentions are warranted on the evidence or, if specifically so identified, are 
reasonably based on a lack of information or belief.”  CCP § 128.7 (b). 
 
 If the court “determines that subdivision (b) has been violated [in other words that 
at least one of the conditions has not been met], the court may, subject to the conditions 
stated below, impose an appropriate sanction upon the attorneys, law firms, or parties that 
have violated subdivision (b) or are responsible for the violation. In determining what 
sanctions, if any, should be ordered, the court shall consider whether a party seeking 
sanctions has exercised due diligence.”  CCP § 128.7 (c). 
 
 To obtain sanctions, the moving party must show that “the party’s conduct in 
asserting the claim was objectively unreasonable.”  Peake v. Underwood (2014) 227 
Cal.App.4th 428, 440.  A claim is objectively unreasonable if “any reasonable attorney would 
agree that [it] is totally and completely without merit.”  Ibid. 
 

The court rejects defendants’ argument that plaintiffs lack standing to bring this 
motion.  Defendants cite no authority in support of this position.  The statute does not 
impose any explicit requirement that the party bringing the motion establish the challenged 
pleading was asserted directly against that party.  Where that is a requirement, the 
Legislature knows how to say so.  See CCP § 430.10 (“The party against whom a . . . cross-
complaint has been filed may object, by demurrer . . .”)  Although a requirement of some 
impact on the moving party may be implicit, any such requirement is met here because the 
court finds that one purpose of the cross-complaint was to embarrass and harass plaintiffs 
by disclosing to plaintiffs’ members, under the cloak of Civil Code section 47, embarrassing 
practices and activities of Margaret Taylor about which plaintiffs’ members may not 
otherwise have known.  The cross-complaint contains a number of allegations that would 
not appear in the typical three-page cross-complaint for equitable indemnity and are not 
essential to alleging the cause of action.  See CCP § 425.10 (a)(1) (facts constituting cause 
of action to be stated in “concise language”); 436 (a) (“irrelevant . . . matter” may be 
stricken).  Also, plaintiffs can have been harassed by the cross-complaint even if plaintiffs’ 
members have not yet taken any adverse action against plaintiffs other than, perhaps, to 
demand indemnity and defense of the cross-complaint.  See CCP § 128.7 (b)(1).  As 
defendants freely admit, plaintiffs may have no other remedy, not having standing to demur 
or to file a normal motion to strike under CCP § 435.  (Opp. at 1:6-11.)   
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          Further, another indication that any standing requirement is minimal or non-existent 
if other grounds exist for granting the motion is that the court is entitled to impose 
sanctions on its own motion.  CCP § 128.7 (c)(2).   
 
 The court finds that plaintiffs have been diligent in seeking relief.  CCP § 128.7 (c).  
They filed this motion promptly after learning of the filing of the cross-complaint. 
 
 The court finds that defendants have failed to meet at least one of the conditions 
specified in CCP § 128.7 (b).  The court finds that the legal contentions in the cross-
complaint are not warranted by existing law or by a nonfrivolous argument for an extension 
of the law, that the allegations that there is a basis on which to require equitable indemnity 
from plaintiffs’ members do not have evidentiary support and are not likely to have 
evidentiary support, and that the assertion of the claims in the cross-complaint is 
objectively unreasonable and goes beyond permissible zealous advocacy. 
 

In the discussion that follows, the court will use the term “shareholder” 
interchangeably with the term “member” because the Legislature has stated that the 
liabilities of each are analogous.  Corp. C. § 17703.04 (b).   

 
The filing of the cross-complaint was not objectively reasonable.  This is evident on a 

number of grounds, including that defendants have not cited a single case in which an 
alleged tortfeasor was permitted, or even attempted, to obtain equitable indemnity from the 
shareholders of the very entity that the tortfeasor is alleged to have harmed.  “Contentions 
[not] supported . . . by citation of authority are deemed to be without foundation . . . 
.”  Anastos v. Lee (2004) 118 Cal.App.4th 1314, 1318.   
 

That defendants have been unable to cite such a case is not surprising.  Defendants’ 
cross-complaint confuses matters raised by defense and those that constitute claims for 
affirmative relief.  It also undermines the very concept of limited liability, which is a primary 
purpose of entity formation. 
 

An entity could never be held liable to pay back all or a portion of the very money it 
was awarded on the theory that it caused a portion of the losses.  If such a defense applied, 
the entity would never have been awarded that portion of the losses in the first place.  
Those damages would not have been recoverable because of a defense based on causation 
or comparative fault.  Stated another way, plaintiffs may recover here only if defendants 
have been unjustly enriched.  If Barsky gave defendants money solely to reimburse 
defendants for loans they made to plaintiffs, then defendants have not been unjustly 
enriched and will never be ordered to pay plaintiffs anything.  Thus, they will make no 
payment for which they can seek indemnity from anyone.   

 
Shareholders or members cannot be held liable to pay back such sums under the 

facts alleged here either.  Defined generally, indemnity is the obligation of one person to 
make good a loss or damage incurred by another.  Regional Steel Corp. v. Superior Court 
(1994) 25 Cal.App.4th 525, 528.  “The doctrine of comparative equitable indemnity is 
available to apportion liability among wrongdoers based on their relative culpability provided 
only that the actions of the parties combined to create an indivisible injury to the plaintiff.”  
Willdan v. Sialic Contractors Corp. (2007) 158 Cal.App.4th 47, 56.  It is well settled that a 
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cause of action for implied indemnity does not accrue or come into existence until the 
indemnitee has suffered actual loss through payment.  E. L. White, Inc. v. Huntington Beach 
(1978) 21 Cal.3d 497, 506.  Equitable indemnity is not permitted if it is against public 
policy.  Musser v. Provencher (2002) 28 Cal.4th 274, 280.    

 
Defendants advance two primary arguments for holding plaintiffs’ members liable for 

equitable indemnity:  (1) that the members were aware Barsky had taken the money 
because Taylor was aware he had taken the money; and (2) that they were aware of the 
bankruptcy settlement and thus that this suit should never have been brought.  (Opp. at 
6:22-7:3.) 

 
Both theories are objectively unreasonable.   
 
The first theory is objectively unreasonable for at least two reasons.   
 
 First: the cross-complaint does not allege a factual basis to conclude that the 

members were Margaret Taylor’s principal.  As manager, her principal was the LLC, not its 
individual members.  See Corp. C. § 17703.01 (b)(2) (“Every manager is an agent of the 
limited liability company . . .”)  On defendants’ theory, for example, every shareholder of 
Apple would be subject to a cross-complaint for indemnity if Apple sued another company 
for patent infringement because Apple’s officers somehow contributed to or could have 
avoided the infringement and the alleged infringer has filed a cross-complaint containing a 
bare allegation that the shareholders were the agents of Apple’s officers.   Limited liability 
cannot be lost so easily.  See United States Liab. Ins. Co. v. Haidinger-Hayes, Inc. (1970) 1 
Cal.3d 586, 595. 

 
 Second: even if the cross-complaint alleged some basis to conclude that 

Taylor’s knowledge of Barsky’s activities was imputed to the members, it fails to allege any 
factual basis to impose a duty on the members to act on any such imputed knowledge.  A 
member participates in tortious conduct (Corp. C. § 17703.04 (c)) only if he actively 
participates in it.  See Haidinger, supra; see also People v. Pacific Landmark, LLC (2005) 
129 Cal.App.4th 1203, 1215.  Active participation requires more than vicarious liability.   
Michaelis v. Benavides (1998) 61 Cal.App.4th 681, 685-687.  Mere knowledge has no legal 
significance in the absence of a duty to act on that knowledge.  The very case that 
defendants cite, Pacific Landmark, supra, 129 Cal.App.4th at 1217, implicitly acknowledges 
this when it said the corporate officer there had liability because he had both the 
“knowledge and responsibility” to prevent the tort.  Defendants have not cited any authority 
holding that shareholders or members have a duty to revolt against management for the 
protection of third parties based upon mere imputed knowledge of questionable dealings. 
 

Defendants’ second theory is objectively unreasonable because it is based on an 
assumption that the court’s original ruling in this case overruling defendants’ demurrer was 
erroneous.  Defendants obviously continue to adhere to the belief that this suit was barred 
by the settlement in the bankruptcy action.  Plaintiffs did not know or concede this on the 
demurrer, and the court did not agree the case was barred as a matter of law based on the 
facts alleged in the complaint.  Yet defendants now assert that the members, who are 
passive investors and know even less than plaintiffs, should have known from the outset 
that the suit is improper.  Thus, defendants seek to hold the members liable for a “wrong” – 
bringing this suit – that was not known to be a wrong when it occurred.  
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The remedy for a bad suit is not a cross-complaint in that very suit to establish the 

suit is bad.  (That is what presenting a defense is about.)  It is not a tit-for-tat lawsuit – 
“You sued me so I will sue you back.”  The remedy is a cost judgment for the defendant or a 
suit for malicious prosecution.   

 
Not only are defendants’ legal contentions unwarranted under current law or any 

plausible extension of it, defendants’ factual contentions have no evidentiary support or 
likely evidentiary support.  Plaintiffs have submitted evidence that the members were 
passive investors, not involved in the day-to-day management of plaintiffs’ affairs.  This is 
also the scenario assumed by the laws pertaining to corporations and limited liability 
companies.   See Corp. C. § 300 (a), 17703.01(b)(1), 17703.04.  Defendants have not 
suggested they have any proof to the contrary or any basis to show direct participation in 
wrongdoing by the members as opposed to mere vicarious liability based on imputed 
knowledge. 

 
The court’s ruling that leave to amend is denied does not preclude defendants from 

filing a motion for leave to amend pursuant to CCP § 473 if defendants in good faith can 
allege a theory to seek equitable indemnity from some specific member on some theory 
based upon active participation by that member in tortious conduct.  The court has defined 
above what it does and does not consider to be active participation.   
 
Rulings on Defendants’ Evidentiary Objections: 
 
Objections to Taylor Decl. 
 
 1 – Overruled. 
 2 – Overruled. 
 3 – Sustained as to “because none of the investors want anyone to know what 
investments they choose to make.” 
 4 – Overruled. 
 5 – Sustained. 
 6 – Overruled. 
 7 – Overruled as to the first sentence; sustained as to the second.     
 8 – Sustained. 
 9 – Sustained as to “because they did not want to be involved in litigation with 
Barsky (lacks foundation); overruled as to the rest. 
 10 – Sustained as to the last two sentences and “due to Barsky’s breach of his 
fiduciary duties and duties of confidentiality owed to the investors by law and under the 
Settlement Agreement” in the first sentence; overruled as to the rest.  
 
Objections to Bowles Decl. 
 
 1 – Overruled. 
 2 – Overruled. 
 3 – Sustained. 
 4 – Overruled. 
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ADD-ON 

29.  TIME: 9:02  CASE#: MSC14-01979 
CASE NAME: LODGEPOLE  vs.  KATS 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear.  CourtCall OK for CMC only. 

 
 


